individuals accused of particularly grave human rights violations. The establishment of the Criminal Tribunals for the Former Yugoslavia and Rwanda was intended to ensure that perpetrators of the most serious crimes are being brought to justice.? The Security Council in establishing the tribunals explained that it was:
"Determined to put an end to such crimes and to take effective measures to bring to justice the persons who are responsible for them, Convinced that in the particular circumstances ... the prosecution of persons responsible for serious violations of international humanitarian law would enable this aim to be achieved and would contribute to the process of national reconciliation and to the restoration and maintenance of peace...")
More recently the Special Court for Sierra Leone was established to "contribute to the process of national reconciliation and to the restoration and maintenance of peace."? It has the power to prosecute persons who bear the greatest responsibility for serious violations of international humanitarian law and Sierra Leonean law. 5 A major landmark in the development to provide for international accountability is the Rome Statute of the International Criminal Court (ICC).6 The Statute in its Preamble affirms "that the most serious crimes of concern to the international community as a whole must not go unpunished and that their effective prosecution must be ensured by taking measures at the national level and by enhancing international cooperation". By creating the ICC the signatory states were "determined to put an end to impunity for the perpetrators of these crimes and thus to contribute to the prevention of such crimes". Impunity for serious human rights violations is a worldwide phenomenon. It has many faces, from singular incidents to systematic grants of impunity. The last decades have witnessed a broad range of amnesties all over the world." The reasons for granting amnesties are manifold: authoritarian regimes provide for self-amnesties in order to escape future punishment. In such instances amnesty is used to hush up the truth of past crimes. Sometimes an amnesty is proclaimed for offences committed by political opponents in order to neutralize opposition." In other cases amnesties are seen as a valuable means for the transition from civil war to democracy. The renunciation of criminal prosecution is therefore occasionally used as a bargaining chip for peace and security." The UN brokered peace agreement for Haiti, for example, provided for an amnesty in order to end the Cedras regime .'? There are also conditional forms of amnesty, like the South African Truth and Reconciliation Commission process where individualized amnesty is granted for a complete disclosure of the crimes committed.'! The purpose of such mechanisms is to enable a society which was torn apart during a prolonged period of civil unrest to come to terms with their past and to make the transition to peace and democracy. Investigation and disclosure of past abuses are sought as an alternative to prosecution to satisfy the victim's interests and the quest for some form of accountability while at the same time providing for reconciliation by the decision not to prosecute.
It is not difficult to predict that such forms of amnesty will be put into question once an international tribunal exercises jurisdiction. A state's intent to keep certain offences from criminal punishment may be jeopardized by international prosecution. The need to allow for reconciliation is likely to conflict with the aim of the Rome Statute to fight impunity. One of the several reasons brought forward by the United States for its decision of 6 May 2002 to notify the UN Secretary General of its intent not to become a party to the treaty despite its earlier signature was that the Rome Statute did not take due account of the need for accepting amnesties under certain conditions.V It was argued that a democratic decision between prosecution and national reconciliation should be respected and not made by the ICC. 13 N ow that the Court has been established it can be expected that these questions will come up in a case where charges are brought for crimes which are covered by a domestic amnesty law. Whereas it is unlikely that a state which has proclaimed an amnesty will initiate prosecution by the ICC, the prosecutor may take up the matter proprio motu, the UN Security Council may refer it to the Court'? or a state, which did not proclaim the amnesty but whose national the accused offender is, may initiate proceedings." In such a case the Court will need to explore how amnesties need to be dealt with under the Rome Statute. This is why this article tries to elaborate the relationship of the Rome Statute to the proclamation of an amnesty and to the establishment of a truth commission process.
The first part will examine whether the Statute prevents States parties from proclaiming an amnesty. In the second part the question of whether the ICC has jurisdiction to deal with cases that are covered by a national amnesty will be analyzed. The possible options of the Court in dealing with amnesties and truth commissions will be evaluated as well as the effects of the Rome Statute on such amnesties. The analysis will show that the interpretation of the complimentarity principle plays an important role in determining whether the Court may act despite the proclamation of a national amnesty. This principle provides that the ICC will not be seized of a case if a state exercises effective jurisdiction over the crimes concerned. It therefore determines the relationship between the ICC and domestic procedures.'? It will be argued that the Statute in pursuing the fight against impunity does not rule out entirely alternative forms of accountability. It leaves the Court with a limited leeway not to interfere with truth commission processes while blanket sons committing or ordering to be committed serious crimes". See also P. 
II. Are the States Parties Obliged to Prosecute Domestically under the Statute?
It has been argued that the recognition of the ICC's jurisdiction implies the obligation of the States parties to either prosecute domestically the crimes for which the Court has jurisdiction or to submit the relevant cases to the ICC. 2o Such an obligation would leave practically no room for amnesties or truth commission procedures for crimes covered by the Rome Statute. However, in contrast to the conventions based on the traditional concept of aut dedere aut judicare,21 the Rome Statute does not include an explicit provision on the obligation to either prosecute or extradite the accused offender.P There is merely some reference in the Preamble which affirms that the "effective prosecution" of the most serious crimes of concern to the international community "must be ensured by taking measures at the national level and by enhancing international cooperation't.P The States parties also recall in the Preamble that "it is the duty of every State to exercise its criminal jurisdiction It neither excludes such obligations nor does it incorporate these. That the domestic prosecution is not interfered with is also evidenced in article 80. It provides that the Statute neither affects domestic penalties nor such domestic laws which do not provide for penalties prescribed in the Rome Statute. The State parties may choose the penalties in the process of domestic prosecution.I? Under the Statute they are neither obliged to prosecute nor to impose a certain penalty.
Indeed, it is not the objective of the Rome Statute, which is concerned with international prosecution and not with the international enforcement of state obligations, to deal with prosecuting duties by the States parties. Though there is a duty to surrender perpetrators to the ICC30 and though a State party may avoid surrender by instituting domestic prosecution," there is no genuine duty to prosecute in the Statute because it sets up an entirely different system distinct from the obligation of aut dedere aut judicare. The aut dedere aut judicare principle is based on the idea that the prosecution of perpetrators is ultimately secured by obliging all states to either try or extradite perpetrators. It provides for an interaction of the different domestic regimes in which one will ultimately have to prosecute the accused. Under the Statute, however, there is no need for a duty of states to prosecute because it is based on the idea that if domestic prosecution on which it primarily relies fails the ultimate safeguard is through international prosecution anyway.V The ICC is therefore meant to supplement -not to enforce -domestic prosecution. As laid down in the Preamble of the Statute, its States parties are determined to put an end to impunity for perpetrators of the most serious crimes which are of concern to the international community as a whole.t'' The ICC is intended to provide for punishment where domestic prosecution fails. This is a rather far-reaching aim that seems to cover any case of criminal impunity including amnesties."
Argument has been made that the Court does not have the right to review the acts of national legislatures, such as amnesties." If the ICC, however, was generally barred from considering crimes falling under its jurisdiction in case of a national amnesty the system set up by the Rome Statute could be seriously undermined and evaded by the simple proclamation of a national amnesty.f Therefore, the effectiveness of the system requires at the very minimum certain barriers for the acceptance of national amnesties.
The central provision of the Rome Statute which determines whether national proceedings are sufficient to render a case inadmissible for the ICC is article 17. It provides in para. 1:
Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a case is inadmissible where: (a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution; (b) The case has been investigated by a State which has jurisdiction over it and the State has decided not to prosecute the person concerned, unless the decision resulted from the unwillingness or inability of the State genuinely to prosecute; 
(c)
The person concerned has already been tried for conduct which is the subject of the complaint, and a trial by the Court is not permitted under article 20, paragraph 3; (d) The case is not of sufficient gravity to justify further action by the Court. Returning to the question whether the ICC should evaluate national amnesties the following should be taken into account. The question to be addressed under article 17 is not about the legality of a national amnesty but about whether the Court has jurisdiction.t? The ICC is explicitly required to determine whether a case is inadmissible. It has to do so by evaluating whether one of the grounds for inadmissibility is given. If it finds an unwillingness or inability of a state to prosecute an offender and that the case is of sufficient gravity, admissibility follows from this provision.
Admittedly, the international prosecution may undermine the effectiveness of a national amnesty law. 50 But in the absence of a specific provision on amnesties the Court has to determine the admissibility of a case on the basis of article 17. If the Court proceeds with the prosecution it is the result of the principles laid down in article 17. The power of the Court to determine that a national amnest y is irrelevant for the matter of international prosecution and to go forward despite the proclamation of an amnesty therefore follows from the Court's power to determine admissibility on the basis of cornplementarity/'! The Court is thus called upon to determine whether an amnesty qualifies as one of the situations described in article 17 resulting in inadmissibility. This provision distinguishes between four different factual settings. Pursuant to para. 1, subparas a and b, a case is inadm issible if a national investigation or prosecution is or has taken place unless there is a genuine unwillingness or inability to carry out the investigation or prosecution. The requirement that "[tjhe case has been investigated [emphasis added]"52 indicates that a case by case study by the 49 The Appeals Chamber of the Yugoslavia Tribunal in 50 For the effects of the Rome Statute on amnesties, see below. 51 The fact that article 17 refers to the particular case makes clear that this provision applie s to all cases whether the failure to prosecute is based on a national amnest y law or an individualized decision of a court or prosecutor. Article 17 para.1, subpara. b. See also subpara. a.
authorities is required. Therefore, if an amnesty precludes even an individual investigation of the cases, covered inadmissibility cannot be argued on the basis of these subparagraphs.P This also applies to article 17 para. 1, subpara . c which refers to the ne his in idem rule. It provides that no person shall be tried by the ICC for conduct for which the person has been "tried by another Court".
Where an amnesty excludes a priori the performance of a trial the provision is clearly not applicable.Y There seems to be more room to argue that a case is inadmissible if a person is amnestied after a conviction is pronounced because the requirement of a trial is met in these cases/"
But taking the underlying idea of the ne his in idem rule 56 there is reason to argue that a trial which is in fact nullified by a later amnesty does not trigger this rule and therefore cannot render a case inadmissible for the ICCY The only basis on which inadmissibility could be argued with respect to amnesties which do not provide for an investigation is the last alternative of article 17 para. 1. Subpara. d provides that a case is inadmissible if it "is not of sufficient gravity to justify further action by the Court". It is doubtful whether this provision is generally applicable to all cases covered by an amnesty.58 The purpose of this provis ion is to exclude individual cases that, though constituting one of the crimes defined in arts 6 to 8, do not amount to a serious crime which is of concern to the international community. The case itself has to be of minor gravity to render it inadmissible under this provision. The gravity needs to be determined on the basis of the specifics of the alleged crime. It may be reduced due to the particular facts of the crime or due to less serious consequences . But taking into account that the Court's jurisdiction is limited to crimes which are deemed to be the most serious in nature, inadmissibility on the basis of the gravity of a case should be interpreted narrowly providing for an exception only in limited cases.
The proclamation of an amnesty does not alter the gravity of the individual cases covered. The character and seriousness of the crime does not change. The suffering by the victims is equally grave with or without the proclamation of an amnesty. Considerations that an amnesty facilitated the transition to peace seem out of place when it comes to the gravity of a case. After all, evaluating the gravity is not a question of appropriateness of prosecution. It is one which is informed by the seriousness of the alleged crime itself. The decision that a case is not of sufficient gravity is to be distinguished from the rules concerning the initiation of an investigation by the Prosecutor.59 Article 53 provides that the Prosecutor shall among others consider whether an investigation would serve the interests of justice.60 Contrary to this provision, article 17, which determines the admissibility of a case, is not the right place to deal with questions of appropriateness that is informed by circumstances outside the crime.
There is another argument against assuming inadmissibility on the basis of article 17 para. 1, subpara. d. 61 If a national amnesty precludes every form of investigation, the very minimum requirement for dealing with the crimes for which the ICC has jurisdiction, there has not been any coming to terms with the past which might reduce the need for the Court's involvement . In such cases further action by the Court is in-59 See Chapter IV, 1.
60
Article 53, para. 1, subpara. c and para . 2, subpara. c. Para. 1, subpara. c provides that the Prosecutor shall take into account the gravity of the crime and decide whether "there are nonetheless substantial reasons to believe that an investigation would not serve the interests of justice". The term "nonetheless" indicates that there may be circumstances that reduce the interest of justice despite an unchanged gravity of the crime. This argument applies especially to those who argue that the gravity of a case needs to be evaluated on the basis of the exceptional circumstances that led to the proclamation of an amnesty. deed justified. After all, subpara. d should not be applied in a way that renders the requirements of the other subparas, especially the conduct of an investigation, meaningless. Therefore, the application of subpara. d should be reserved to exceptional cases where the crime committed was of minor gravity in order not to undermine the jurisdiction of the ICC. A domestic amnesty, however, does not warrant the conclusion that a case is inadmissible due to insufficient gravity of the case.
The conclusion that cases covered by an amnesty without investigatory mechanism are admissible for the ICC leads to the question whether this also applies to amnesties which provide for an investigation by a truth commission.
Truth Commissions under Article 17
Taking into account that article 17 gives special attention to the conduct of an investigation there seems to be more room to argue that a truth and reconciliation process as a form of extrajudicial proceedings satisfies the requirements for complimentarity therefore excluding a trial by the ICC. Whether this is accurate depends on the question whether procedures that rule out criminal prosecution but set up an alternative mechanism provide for the accountability envisaged by the Rome Statute.
a. Criminal versus Non-criminal Investigation
As indicated above, a case is inadmissible if it is being or has been investigated or prosecuted by a state unless the state is or was unwilling to carry out the investigation or prosecution.S The first question to be addressed is whether a truth commission mechanism constitutes an investigation as envisaged by article 17. Since this provision requires that the case at issue is or has been investigated, an individualized case-bycase study is necessary. There has been discussion as to whether a criminal investigation is necessary.P If this was the case a truth comrnis-62 63 During the process of inquiry article 17, para. 1, subpara. a is relevant while subpara. b is applicable after the co mpletion of the inquiry. Scharf, see note 54, 525. Roht-Arriaza argues that criminal justice is the goal of the investigation envisaged by article 17. Roht-Arriaza, see note 54, 77, 79. See also Holmes, in: Lee, see note 39, 77. But according to Wolfrum sion as an alternative to criminal prosecution would not satisfy the requirements of article 17 para. 1, subparas a and b with the result that a case that has been dealt with by such a mechanism would be admissible under this provision.
It has been argued that article 17 envisages cases in which investigation is conducted with intent to criminally prosecute and punish the offenders and where prosecution fails due to insufficient evidence.v' But its text does not rule out non-criminal investigations. Instead it refers to investigation or prosecution.v It is not specified that the decision not to prosecute needs to be based on the factual outcome of the investigation. 66 Even if it is argued that the provision envisages investigations leading to a decision whether or not to prosecute, this would exclude only a truth commission mechanism that generally provides for criminal impunity independent of the outcome of the investigation. But it would still cover case-by-case investigations resulting in an individualized grant of criminal impunity which, like in the case of South Africa, depends on an admonition by the offender.
Another argument brought forward to require a criminal investigation is the provision of article 17 para. 2. 67 This provision gives guidance for the evaluation whether a state is unwilling to prosecute. Such unwillingness results in the admissibility of a case despite the conduct of an investigation or prosecution. Article 17 para. 2 provides: In order to determine unwillingness in a particular case, the Court shall consider, having regard to the principles of due process recognized by international law, whether one or more of the following exist, as applicable:
(a) The proceedings were or are being undertaken or the national decision was made for the purpose of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of the Court referred to in article 5; (b) There has been an unjustified delay in the proceedings which in the circumstances is inconsistent with an intent to bring the person concerned to justice; (c) The proceedings were not or are not being conducted independently or impartially, and they were or are being conducted in a manner which, in the circumstances, is inconsistent with an intent to bring the person concerned to just ice. The reference to an intent to bring the person concerned to justice in subparas band c has been interpreted as indicating that a criminal investigation is necessary.f It is already questionable whether intent to bring a person to justice requires an investigation aiming at the prosecution of the accused or whether alternative forms of accountability are also permissible. Furthermore, there is reason to doubt that para. 2 limits a priorithe possible avenues of investigation envisaged by para. 1 of article 17. It merely gives guidance as to the second element, namely whether there is an unwillingness to prosecute. Only if there is an unjustified delay or a lack of independence which is inconsistent with an intent to bring a person to justice can it be concluded that there was unwillingness. A lacking of intent to bring a person to justice alone does not suffice.s? To conclude that a criminal investigation is required would therefore go beyond the scope of para. 2. It is, therefore, more appropriate to ask first whether an investigation has taken place without limiting it to criminal investigations and then to inquire whether the state is or was unwilling to prosecute. Under this reading a truth commission mechanism providing for individualized amnesty satisfies the requirement of an investigation so that the admissibility of a case depends on the question whether there was unwillingness of the state to prosecute. 68 
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Ibid . Only if the proceedings were made for shielding the accused from criminal responsibility pursuant to article 17 para. 2, subpara. a or if subparas b or c are met, an unwillingness can be assumed.
b. The Meaning of Unwillingness to Prosecute
To determine unwillingness, the Court will have to consider whether there has been a shielding from criminal responsibility, an unjustified delay or any bias in the proceedings. In most cases truth commissions are not problematic for reason of delay or bias which would render a case admissible for prosecution by the Court.P Therefore, if the investigation by a truth commission is conducted independently, impartially and in a timely manner the unwillingness to prosecute rendering the case admissible depends on the question whether the proceedings by the truth commission or the national decision not to prosecute had the purpose of shielding persons from criminal responsibility."
Some authors argue that the grant of criminal impunity is made clearly with such an intent.i? However, if criminal punishment is waived by a truth commission in the interest of re-establishing peace the purpose is not to shield individual persons but to serve a greater objective at the expense of criminal justice. The non-prosecution is merely a means to this end. This suggests that a state in such cases is not unwilling genuinely to carry out the prosecution as required by article 17. 73 The decision of the ICC, therefore, will ultimately depend on an evaluation whether the shielding of the perpetrators was the genuine purpose of the truth commission mechanism or whether nonprosecution was used as a means to achieve a legitimate higher purpose. According to subpara . c a case is admissible despite the conduct of an investigation if the pro ceedings were or are not conducted independently or impartially and in a manner inconsistent with an intent to bring the person concerned to justice. These are cumulative requirements so that unwillingness pursuant to this provision fails if there is either no intent to bring the offender to justice or if the proceedings are independent and impartial. Broomhall, see note 67, 145. Since both requirements stand side by side, impartiality cannot be derived from the mere lack of intent to criminally prosecute. See article 17 para. 2, subpara. a. According to Gavron the shielding is the intended consequence of an amnesty. Gavron To be clear, it is not sufficient to maintain that the waiver of criminal responsibility was a means to an end. In determining a legitimate purpose for the waiver of criminal punishment special attention should be given to the purpose of the Rome Statute. Taking into account that it is intended to put an end to impunity for the most serious crimes, the exception for truth commissions should be narrowly interpreted." However, if it is in the interest of peace and security and if prevention of future crimes is not put into question -the reasons given in the Preamble for the establishment of the ICC75 -a truth commission mechanism should be more readily accepted." Not to prosecute is sometimes the necessary means to achieve peace and security." Especially in situations where transition to peace and security depends on the abandonment of prosecution, argument can be made against prosecution by the ICC. 78 The drafters of the Rome Statute were aware of this problem and wanted the complementarity regime to take account of national reconciliation initiatives entailing legitimate offers of amnesty or int ernationally structured peace."? Not to criminally prosecute in such instances where it is necessary to establish peace does not result in blank impunity because accountability may also be realized by non-judicial efforts even if they fall short of criminal prosecution.
For the ICC to accept a truth commission mechanism as sufficient it is therefore necessary that it was established to serve peace and security. This issue needs to be determined on the basis of the particular factual situation in a country. that seeks to reconcile the demand for justice with a pressing need for reconciliation by establishing an alternative mechanism of inquiry dealing with the past and thereby providing for the prevention of future atrocities and if there is an alternative form of redress for the victims, argument can be made that the decision was not made for the purpose of shielding persons from criminal responsibility. The more provision is made for the attainment of justice, for example by a mechanism to discover the truth and attribute individual responsibility to the perpetrators of the crimes and by alternative sanctions, the more reluctant the ICC should be to interfere. In such instances the Court may conclude that the ultimate goal of the Rome Statute to provide for the most attainable peace and justice has already been served.f After all, under the complimentarity principle only such cases are admissible that have not been dealt with satisfactory on the national level. Whether domestic procedures are satisfactory needs to be determined by taking due account of the purpose of the Rome Statute.V The more serious a crime is, however, the more likely peace and security will be affected and the more reluctant the ICC should be to refrain from international prosecution.P It is questionable whether an amnesty for acts of genocide paralleled by an investigatory procedure may render a case inadmissible at all. The fact that genocide is one of the most serious offences that affects humanity as a whole is an important factor to be taken into account when evaluating the indispensability of international prosecution for genocide.
c. The Relevance of State Obligations to Prosecute
The argument has been made that the Court should not defer to an amnesty (including conditional amnesties) if the state proclaiming the am- See also Scharf who established a catalogue of several criteria to guide the ICC. Scharf argues that the ICC should be reluctant to defer to an amnesty in situations involving violations of international conventions that create obligations to prosecute. Scharf, see note 54, 526 et seq. Consequently complementarity does not only apply to national criminal prosecution but also to other internal processes of accountability. Dug ard argues that apart from genocide, grave breaches of the Geneva Conventions and war crimes were not appropriate for an amnesty. Dugard, see note 72, 1015. Scharf wants the ICC to consider whether the offences at issue constitute grave breaches of the Geneva Conventions or genocide, for which there is an international obligation to prosecute. Scharf, see note 54, 526. nesty acted contrary to an obligation to prosecute under another international convention.f Such an obligation exists for most crimes for which the ICC has jurisdiction so that the Court would need to interfere with a broad range of truth and reconciliation processes .P While the Conventions on genocide, torture, apartheid and the Geneva Conventions are addressed to states and not to international institutions, it could be argued that states which are bound under these conventions to punish offenders of serious crimes were barred from raising objections against the jurisdiction of the ICC on the basis of the respective international norm. After all the purpose of the ICC is to come in where a State party fails to prosecute the most serious offenses. The Rome Statute in its Preamble affirms that "the most serious crimes of concern to the international community as a whole must not go unpunished and that their effective prosecution must be ensured by taking measures at the national level and by enhancing international cooperation't.f" However, the substantive duty of a state to prosecute domestically derived from another treaty should be distinguished from the question whether the ICC as an international tribunal has jurisdiction.V There is no automatism that triggers the jurisdiction of the Court as soon as a state proclaims an amnesty contrary to its obligation to prosecute. Jurisdiction cannot be derived from such substantive provisions. The Genocide Convention in its article VI, for example, provides that perpetrators of acts of genocide "shall be tried by a competent tribunal of the State in the territory of which the act was committed, or by such international penal tribunal as may have jurisdiction" (emphasis added). Whether the international court has jurisdiction must be determined on the basis of the Rome Statute.
As pointed out earlier, the duty to prosecute domestically has not been incorporated into the Rome Statute. Furthermore, the jurisdiction of the ICC under the Rome Statute is a limited one, limited not only to certain crimes, but also by the principle of complementarity. Article 17 explicitly provides for certain exceptions to the Court's jurisdiction. If article 17 excludes the ICC's jurisdiction for certain cases it does not matter whether a State party under a different international norm is obliged to prosecute certain crimes domestically.P As indicated above, in very limited circumstances the overall goal of the Statute to protect peace and security may better be served by not interfering with a domestic alternative mechanism of dealing with past crimes. In such cases, criminal prosecution by the ICC is no longer warranted despite the occurrence of grave crimes.s? That the existence of a duty to prosecute does not per se determine the admissibility of a case is also evidenced by the fact that the ICC may exercise its jurisdiction even if the state where the crime occurred can justify the failure to prosecute with the lack of an international norm requiring domestic prosecution. The assertion that a duty to prosecute does not render a case automatically admissible for the ICC, however, does not prevent the Court from considering the underlying idea of such international obligations. 90 The fact that an international treaty reflecting customary international law mandates domestic prosecution of certain crimes is an indication for the belief that the punishment of such crimes due to their gravity is within the interest of the international community and necessary for global peace and security which the ICC seeks to protect. As indicated above, the nature of the charges evaluated by other sources of international law should be taken into account when determining the admissibility of a case despite a national amnesty," This does not mean that all serious crimes which require domestic prosecution under international law need to be prosecuted by the ICC. Instead, the seriousness needs to be balanced against the interest in peace and reconciliation pursued by a truth commission. If international law in the interest of In such cases the concern of the international community warranting prosecution by the ICC is diminished. After all, para. 4 of the Preamble reserves its call for international cooperation to the most serious crimes of concern to the international community. Mendez argues that the ICC will have to judge each case on the basis of the principles of international human rights law. Mendez, see note 80, 42. See also article 21 para. 1, subpara. b which provides that the Court shall apply in the second place applicable treaties and principles and rules of international law, Scharf, see note 54, 524.
establishing lasting peace and security provides for minimum requirements for the acceptance of an amnesty, for example the conduct of an investigation, such requirements should be taken into consideration by the ICC when determining whether a conditional amnesty may be accepted in the interest of reestablishing peace.
d. The Competence of the ICC
Under the above analysis, article 17 leaves the Court with a certain margin to argue that under limited and compelling circumstances a case that is subject to an individualized inquiry by a truth commission is inadmissible despite a waiver of criminal punishment.i" Doubts have been expressed as to whether the ICC is the most competent and appropriate institution to assess the necessity of an amnesty or truth commission process.P To counter this argument it is necessary to have a closer look to the functions of the ICC. The Court will have to evaluate the factual situation -a function which is not unusual for a court -and it will need to determine whether non-prosecution was used to be a means to achieve a purpose for which the Rome Statute stands. Since it is the ICC's mandate to ensure that the framework of the Rome Statute is not undermined and to enhance its lasting goals the Court seems to be the proper institution to deal with such issues.?" What the Court does in   92   93   94 Inadmissibility can, however, not be argued on the basis of article 17 para . 1, subpara. c which requires that the person concerned has already been tried for the same conduct referring to the ne bis in idem rule of article 20. It is already questionable whether a truth commission process can be considered a trial as envisaged by arts 17 para. 1, subpara. c and article 20 para. 3. Trial by "another court" and the reference in article 20 to criminal responsibility seems to envisage a criminal trial. Van Hafner, Boon, Riibesame and Huston argue that the ICC represents the interest of the world community in the prosecution of international crimes for which it has jurisdiction and that it therefore is the competent institution to balance the interests for ensuring reconciliation with the interest in prosecution. Hafner! Boonl Riibesamel Huston, see note 48, 113. But Ellis who proposes a Third Party Advisory Council to provide recommendations on whether a country is able to carry out proceedings envisaged by these instances is not to arrive at a political decision but to determine its jurisdictional reach on the basis of the guidelines provided by article 17 and the Preamble of the Rome Sratute." As mentioned earlier, the power of the Court to monitor judicial processes of a state is inherent in the complimentarity rule of article 17 which explicitly requires the Court to determine its jurisdictional reach/" e. The Effects of Inadmissibility on Third Party Jurisdiction There has been discussion on whether the admissibility decision of the Court is binding on all States parties so that they are prevented from initiating domestic criminal procedures if the Court holds that a case is inadmissible.V If the ICC decides not to prosecute a case which is subject to a truth commission process on the basis of article 17, those states which do not agree with such procedures may be inclined to step in and take up criminal proceedings either on the basis of the nationality of the victim or of the accused or on the basis of universal jurisdiction. Well before the establishment of the ICC there were instances where criminal proceedings were initiated by the authorities of a state with regard to crimes which had been amnestied by the state where they had been committed. One example is Spain which started investigation of crimes against Spanish nationals despite the Chilean amnesty degree. These proceedings led Spanish authorities to issue an arrest warrant for Chile's former head of state General Augusto Pinochet who received medical treatment in the United Kingdom." Taking these instances together with the increased willingness of some states to assume universal jurisdiction, as evidenced for example in the Belgium legislation?", the question will eventually arise whether the decision of the ICC not to prosecute certain cases covered by a truth commission process would bar national courts of other states from prosecuting these cases.
Argument has been made that the interest of the world community in the prosecution of the crimes enumerated by the Rome Statute rests with the ICC and therefore no longer with the States parties.P? There is, however, nothing in the Rome Statute that supports this assumption. While the reasons given by the Court may convince a third state not to exercise jurisdiction the mere fact that the Court determines that a case is inadmissible under article 17 has no binding effect on the States parties to the Statute. The only provision that inhibits a State party from prosecution is article 20 para. 2. It provides that" [no] person shall be tried by another court for a crime referred to in article 5 for which that person has already been convicted or acquitted by the Court." A decision by the Court that a case is inadmissible on the basis of complementarity is neither a conviction nor an acquittal. Therefore, the Rome Statute does not provide that the decision is binding on other States parties. The question whether third states may go forward prosecuting crimes despite an amnesty proclaimed by the country where they were committed is one which has to be determined on the basis of the rules of jurisdiction. Arguably, the fact that the ICC concluded that it had no jurisdiction because a prosecution was not in the interest of peace and security may inform the question whether there is a universal interest in the prosecution and thus whether a state has universal jurisdiction.l?'
I~Alternative Options to Deal with Amnesties
Since the Court according to the above analysis has jurisdiction for a broad range of cases covered by an amnesty, especially those that have not been subject to an investigation, the question remains whether the Prosecutor and the Court in addition to article 17 are given the option or are even obliged not to prosecute such crimes on other grounds.
Denial of Investigation for Lacking Interest of Justice?
If a matter covered by an amnesty is referred to the Court pursuant to article 13, the Prosecutor may refrain from prosecution despite admissibility if it would not serve the interests of justice. Article 53 para. 1, subpara. c provides that the Prosecutor in the pre-investigatory stage may determine that there is no reasonable basis to proceed because "[tjaking into account the gravity of the crime and the interests of victims, there are nonetheless substantial reasons to believe that an investigation would not serve the interests of justice". Similarly, upon investigation, the Prosecutor may conclude that there is not a sufficient basis for prosecution because "[a] prosecution is not in the interests of justice, taking into account all the circumstances, including the gravity of the crime, the interests of victims and the age or infirmity of the alleged perpetrator, and his or her role in the alleged crime".102 The ultimate decision lies with the Pre-Trial Chamber of the Court.I'" A number of commentators cite this provision as providing the Court with the necessary flexibility to defer to an amnesty despite the admissibility of cases covered by an amnesty or alternative mecha- nism.P' There is, however, reason to doubt, whether article 53 is the appropriate legal basis for these issues. Though it lists a number of casespecific factors that indicate whether the prosecution is in the interest of justice, like the gravity of the crime, the age and the role of the alleged perpetrator, it does not refer to situations where an amnesty is granted for the purpose of reconciliation.105 Instead it explicitly requires the consideration of the interests of the victims. Since unconditional amnesties without investigatory mechanism usually compromise the interests of the victims for the sake of reconciliation it is difficult to argue that international prosecution is not in the interest of justice taking due account of the victims' interests.
Apart from the interests of the victims, it is questionable whether justice itself is better served by deferring to a national amnesty. It is rather peace and security than justice that is served by the proclamation of an amnesty. 106 It has been argued that amnesty is a political act, in which the element of justice in a judicial sense does not figure.l'? To require justice in such a strict sense is probably not appropriare.P'' Justice may also be served by alternative means of establishing accountability.109 Arguably, the inquiry process by a truth commission already serves the interest of justice! '? and there is no additional need for international prosecution. However, if no investigation has taken place the interest of the victims in obtaining justice can hardly be served. These considerations are already part of the evaluation under article 17. 11l Ac-cording to the above given interpretation of article 17, a case covered by a conditional am nesty is inadmissible under certain circumstances. There does not seem to be additional room for the Court's discretion to defer to national amnesties for the interest of justice.U-If the analysis under article 17 reveals that the Court has jurisdiction despite the conduct of an investigation in the interest of peace and security, it can hardly be argued that the prosecution is not in the interest of justice.U? Therefore, if a case is referred to the Court which is covered by an amnesty and if the case is admissible according to the above given interpretation of article 17 -for example due to a lack of investigationthe Prosecutor should not defer to the amnesty relying on article 53.
Discretion Regarding proprio motu Investigations
In cases where a matter, for political considerations, is not referred to the Court by a State partyt!" or by the Security Council, the Prosecutor is left with the decision whether to start investigations proprio motu.
The Prosecutor may receive information from victims, their families, international organizations or non-governmental organizations. It has been argued that article 15 gives the Prosecutor the power to decline to form the above given interpretation of article 17, namely the gravity of the crime concerned, the interests of the victims, whether a quasi-judicial inquiry has taken place and whether the amnesty was granted by the offenders themselves. Dugard, see note 84, 703; Goldstone/ Fritz, see note 104, 665. 112 The Prosecutor would run counter to the general framework of the Statute that intents to end impunity (Preamble, para. exercise her or his discretion to prosecute proprio motu with the argument that a domestic amnesty should not be interfered with. l1s Article 15 para. 1 indicates that the Prosecutor is provided with a fairly wide discretion as to whether to initiate investigations proprio motu. There is, however, reason to doubt whether this discretion should be used by the Prosecutor to generally abstain from prosecuting crimes which have been amnesties without the conduct of a domestic investigation process . In exercising her or his discretionary powers the Prosecutor is well advised to take account of the framework set by article 17. As indicated above there may be cases which are inadmissible for the ICC to deal with because a truth and reconciliation is in process or has been conducted. If, however, no investigation has taken place, a case is admissible and an investigation by the Prosecutor should not be denied because of the national amnesty. The consideration that certain alternative mechanisms of accountability should not be interfered with in the interest of peace and security can be taken care of under article 17. 116 To go beyond this provision would nullify the investigation requirement that is at least an emerging rule of international law ll7 and explicitly referred to in article 17. In any case it is doubtful whether the decision to defer to an amnesty should be made by the Prosecutor. The Prosecutor's task is to "analyse the seriousness of the information received"!" and to submit to the Pre-Trial Chamber a request for authorization of an investigation if he concludes that "there is a reasonable basis to proceed with an investigation ...".119 This is an evidentiary test, not one of appropriateness. 120 The seriousness is concerned with the nature of the alleged crime as well as the strength of the incrimination contained in the informarion.V! To determine the seriousness of the information and the reasonable basis for an investigation the Prosecutor needs to determine 115 Dugard, see note 72,1014. 116 Dugard who argues that it is possible that a genuine amnesty may be protected by prosecutorial discretion, reads article 17 more narrowly and argues that it is difficult to argue that conditional amnesties do not result from an unwillingness to prosecute. This is why he tries to solve the problem by applying arts 15 and 53. whether the facts before him justify the conclusion that there is reasonable ground that an investigation may lead to a conviction. This concerns primarily the questions whether the information is reliable, whether the matter can be qualified as a crime as defined in arts 6 to 8 of the Statute, how serious the alleged crime was and whether an investigation may provide the factual basis for prosecution.P? Article 15 therefore does not seem to be the right place to deal with political considerations on amnesties.V'
To sum up, the question whether crimes that fall under a national amnesty should be prosecuted by the ICC should preferably, be dealt with on the basis of article 17, rather than on arts 15 or 53. 124 Article 17 with the requirement of an investigation and the factors spelled out to determine a state's unwillingness to prosecute gives better guidance for the issues at stake than the provisions on the initiation of an investigation. 125 
Deferral of Investigation due to a Security Council Resolution
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There is still one option which will prevent the ICC from considering a case covered by an amnesty even if the case is admissible under the Rome Statute. The Court will be barred from investigation and prosecution pursuant to article 16 if the Security Council adopts a resolution under Chapter VII of the UN Charter requesting the Court not to proceed with the proceedings for a period of 12 months. 127 The request may be renewed. The reference to Chapter VII indicates that a threat to peace pursuant to article 39 of the UN Charter is necessary for such a request. It has been argued that a situation in which refusal to recognize a national amnesty constitutes a threat to international peace was difficult to contemplate.V'' But if the ICC proceeded despite an amnesty which forms part of a UN brokered peace agreement and which is the only means to end a serious conflict, the transition to peace might be weakened due to massive protests in the respective country, or even earlier the parties to the conflict might be less willing to accept such an agreement. This provides ample argument for the power of the Security Council to request a stay of prosecution in order not to jeopardize a peace agreement that includes an amnesty provision.F?
This does not mean that the ICC is automatically bound by every such resolution of the Security Council. Article 16 of the Statute prevents the Court from investigation and prosecution only if a resolution was "adopted under Chapter VII of the Charter of the United Nations ...". If the requirements of these Charter provisions are obviously not met a resolution cannot be considered as being adopted under them. One commentator has gone so far as to maintain that the ICC generally has a competence to assess whether the Security Council acted in conformity with the requirements by the Charter.P? But to accord to the Court a broad supervisory function seems to go too far. Though the Court has the power to determine the scope of its jurisdiction, the different functions of the two institutions should be kept in mind. The Security Council seems better placed to determine whether there is a threat to international peace. Therefore, it should be accorded a margin of appreciation regarding these factual deterrninations.P! v: The Effect of the Rome Statute on National
Amnesties
If there is no request for deferral by the Security Council, the Court, once it adopts the above given analysis of the Rome Statute, will be able to prosecute a broad range of crimes covered by unconditional national amnesties. The effect will be that offenders who were promised not to be prosecuted by national authorities will be held accountable internationally. While the failure to prosecute itself does not conflict with the Rome Statute, the Statute sets up a number of cooperation duties which may run counter to the promise of impunity given by a government in connection with an amnesty. For example, article 86 requires the States parties to cooperate fully with the Court in its investigation and prosecution. The States parties shall comply with requests for arrest and surrender pursuant to article 89. A State party may not deny the surrender of an accused with reference to a national amnesty. Though article 89 130 Scharf, see note 54, 523. He refers to the decision of the Appeals Chamber of the Yugoslavia Tribunal in the Tadic case. However, this case was somewhat different since the Tribunal was established by a Security Council resolution and by assessing this resolution the Appeal Chamber legitimized its jurisdiction in the first place. In the case of the ICC, however, jurisdiction is established by the Rome Statute. Only the exception of article 16 makes it necessary to make a finding on the Security Council's competence .
131 Roht-Arriaza doubts whether the Security Council can order the deferral if there is an international obligation to prosecute the crimes concerned because it is bound by the principles of the UN including human rights . The order of deferral does, however, not necessarily conflict with human rights law. Human rights law does not provide for an absolute prohibition of amnesties and the duty of states to prosecute certain crimes does not necessarily mean that these crimes must be prosecuted by the ICC. Roht-Arriaza, see note 54, 80.
takes account of the national procedures for surrender.Pi this only concerns procedural rules but not substantive provisions on criminal responsibility like amnesty laws. 133 Other obligations under the Rome Statute which may conflict with an amnesty providing for a halt of investigation are the duties to cooperate under article 93. States parties are required under this provision to provide the identification and whereabouts of persons and to comply with requests for the taking of evidence, questioning, service of documents, examination of places, execution of searches and seizures, provision of documents and other types of assistance in relation to investigations or prosecutions. The request may not be refused with the argument that an amnesty law prohibits such cooperation. Similar to article 89 the reference to national procedures cannot be interpreted as making room for such argument. This also applies to other forms of assistance which is required unless prohibited by domestic law. 134 The reference to domestic law is to be understood as a clarification that other forms of assistance are only required if such forms are not generally prohibited under domestic law. 135 Otherwise, the whole mechanism of cooperation and surrender could be rendered meaningless by the proclamation of a domestic statute prohibiting assistance to the Court.
If the State party is reluctant to surrender the alleged perpetrators or to fulfill other cooperative obligations it will pose practical problems for the Court which depends to a certain degree on the cooperation of the state on whose territory the crimes were committed and where the accused is present to obtain evidence and secure the attendance of the accused and of the wirnesses.P" But such practical considerations have not prevented its predecessors from exercising jurisdiction anyhow.
In conclusion the following can be said. An amnesty is not per se in violation of the Rome Statute. But nor does it prevent the ICC automatically from exercising its jurisdiction under the Statute. Only under limited circumstances is a case which is subject to a truth commission process inadmissible. If this is not the case and if the Court has jurisdiction a State party has to abide by the Court's requests to surrender the accused or to execute cooperative functions in the prosecution.137 The States parties will be obliged to provide assistance for the international prosecution even if this runs counter to the earlier promise not to prosecute and perhaps not to extradite the offenders. These obligations have the potential of rendering a domestic amnesty ineffective. Even if the grant of amnesty is limited to the promise that national authorities will refrain from prosecution, the underlying idea is to prevent prosecution entirely. Amnesty legislation may even include a provision on non-extradition for the crimes covered. Despite such potential conflicts, the State cannot justify noncompliance with the Rome Statute by referring to internal legal restraints.Pf Eventually the exercise of jurisdiction by the Court in cases of unjustifiable amnesties may have an impact on the future practice of states for the grant of amnesties.P? The States parties to the Statute or those planning to become a party may out of political considerations be inclined to avoid international prosecution by the ICC by abstaining from amnesties or drafting mechanisms in line with the basis requirements set out above."? This underlines once more the importance of the Rome Statue for the future use of amnesties. It does not only render amnesties ineffective but may even influence future state practice. After all, the individual state is no longer the only sovereign body making final decisions over the prosecution of certain crimes . Though The Court held that the ICC could be validly seized with a case covered by an amnesty. The jurisdictional power of the ICC to deal with such cases was derived from the complementarity principle. 144 The prosecution of such cases by the ICC would conflict with the French sovereign power to grant amnesties. The Court concluded that this power together with other judicial powers of the Court conflicted with the "essential conditions for the exercise of national sovereignty" which is protected by the French Constitution. The decision led to an amendment of the French Constitution permitting and therefore clearing the way for ratification of the Statute. 145 This amendment has been interpreted by a commentator as demonstrating France's willingness to limit its national sovereignty and to make the exercise of sov-141 It goes without saying that the requirements of article 17 have to be met and that the crime must be one for which the Court has jurisdiction. 142 The proposal that the Court shall not have the power to intervene when a national decision has been taken in a particular case (Doc. A/CONF.183/21 Add.l, 42) was finally not adopted. Whether the ICC has jurisdiction to deal with cases covered by an amnesty or truth commission mechanism needs to be determined on the basis of the delicate balance struck by article 17 of the Rome Statute. Since the conduct of a domestic investigation into past crimes is the very minimum requirement, cases which are subject to an unconditional amnesty are usually admissible under this provision. The picture is different when it comes to truth commission mechanisms which provide for an investigation. Article 17 leaves the Court with a limited leeway not to prosecute offenders when an individualized amnesty has been granted by a national truth commission in the interest of reestablishing peace and security. 147 While it is clear that an investigation is the minimum requirement, the Court will need to elaborate specific guidelines to determine whether the truth commission process shows a genuine unwillingness to bring alleged criminals to justice or whether it satisfies the demand for accountability under the Sratute.I'" At least as long as the decision of a State party to grant conditional amnesty is in accordance with the international legal standards the Court should not interfere.l"? At the same time the Court should be guided by the overall purpose of the Rome Statute to protect peace and security. Account should be taken of the fact that the Rome Statute deals with the most serious human rights violations. In order not to undermine the general framework of the Rome Statute, the national decisions to provide for a truth commission instead of criminal prosecution should be followed only under limited circumstances.
The text of the Statute thus gives the ICC the necessary but at the same time limited latitude to deal with amnesties adequately. The above 146 Rudolf, see note 143, 395. To understand the Rome Statute as providing for prosecution for all cases of amnesties for the crimes falling within the jurisdiction of the ICC, however, is not in accordance with the above given interpretation of article 17. 147 According to Scharf the Statute reflects "creative ambiguity " permitting the Court a certain leeway to recognize an amnesty exception to the court. Scharf, see note 54, 522 with further reference. 148 The drafters did not adopt the earlier proposal rendering a case inadmissible in case of domestic investigations without regard to the genuine nature of the proceedings . Instead, by adopting the final text of article 17 they indicated that the purpose will need to be scrutinized by the Court. given interpretation makes sure that democratic transition in a principled way is not precluded -a fear that has been expressed by some authors and the United States.ISO The decision between prosecution and reconciliation will not be made by the Court. But the democratic decision granting conditional amnesty will be respected if it is within the interest of the lasting goals the Statute seeks to attain. Even if a case covered by an amnesty is admissible there is still the option that the Security Council asks the Court not to proceed with the prosecution if there is a threat to peace. The legitimacy and credibility of the Court will, among other things, depend on how the Court will deal with the issue of amnesties. Article 17 with the emphasis on investigation and the factors spelled out to determine a state's unwillingness to prosecute read in context with the Preamble of the Rome Statute provides the Court with the necessary judicial guidelines in making these determinations.
A Protocol to the Rome Statute has been proposed in order to provide, among other things , for an exception to international prosecution by the ICC for situations covered by an amnesty. In the author's words the Protocol genuinely seeks to reestablish peace and security and tries to reconcile "necessary and human rights-sensitive amnesties with the developing framework for global justice".lsl Taking into account that the drafters of the Rome Statute could not agree on a specific provision on amnest ies, the chances for an additional protocol on this issue are quite limited. The law on amnesties is a very complex issue. The decision whether a national amnesty should be accepted by the international community requires a delicate balancing of interests which differ from case to case. A general abstract provision in the Statute providing for a general exception to the Court's jurisdiction in case of a national amnesty is hard to imagine and was probably not feasible.W Even if a treaty spelling out international rules for the adoption of amnesties is deemed to be desirable, the need that the ICC accepts certain types of amnesties can be accommodated by an interpretation of article 17 which is informed by the purpose of the Statute as spelled out in the Pream-ISO See note 12. lSI O'Shea, see note 17, 336. Young asks for a provision on amnesties in the Rules of Procedure and Evidence. Young, see note 92, 477. IS2 This is also because the international law on amnesties is a developing one.
Holmes argues that "some subjectivity had to be retained to give the Court latitude on which to base its decision of finding unwillingness". Holmes, in: Lee, see note 39, 50-5 1.
ble. 153 Article 17 gives sufficient breadth to deal adequately with this difficult issue.P" It thereby reflects the intent of many drafting delegations to accept good faith amnesties granted in the context of a truth commission like the one in South Africa while rejecting bad faith amnesties as the ones granted by South American dictators.l'" The solution ultimately needs to be arrived at on a case by case anal ysis.
